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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
I

•• iii lie ...

In the matter ofthe complaint of
THE MlCIDGAN CABLE TEL,ECOMMUNJ
CATIONS ASSOCIATION et aI. against
AMERITECH MICillGAN.

)
)
)
)
)

Case No. U-11412

At the December 19, 1997 meeting of the Michigan Public Service Commission in Lansing,

Michigan.

PRESENT: Hon. John G. Strand. Chainnan
Hon. John C. Shea. Conunissioner
Hon. David A. Svanda, Commissioner

OPINION AND ORDER

On May 23, 1997. The Michigan Cable Telecommunications Association, Comcast

Cablevision of Taylor, Inc., Coment Cablevision of Southeast Michigan, Inc., MediaOne of

Southeast Michigan, Inc.• and Cablevision Industries Limited Partnership (collectively, MeTA)

filed a complaint against Ameritech Michigan concerning a marketing program launched by
~

Ameritech New Media, Inc., (New Media) to promote its americas,TM oable television service.

Complainants represent the Michigan cable television industry and include cable television

companies that compete with New Media. New Media and Ameritech Michigan l are both

lFor purposes of this order. "Ameritech Michigan" refers only to the corporate entity Michigan
Bell Telephone Company, which provides basic local exchange and other regulated
telecommunication services in Michigan.
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whQlly owned subsidiaries of Ameriteeh Corporation, and both use the assumed name

"Amcritcch."

The marketing program addressed in the complaint offered to issue prospective customers

hAmeriChecksH as an inducement to lubscribe to New Media's americast™ cable service,

beginning in May 1997. AmeriChecks arc pre-signed I pre-dated checks payable to the order of

"Ameritech" in $10 denominations and are drclwn on a New Media bank account. Customers

usually received either 6 or 12 AmeriChecks for subscribing to americast'n1 (depending upon the

tcnns oftheir sUbscription) and could use the AmeriChecks to pay bills for most services offered

by the various subsidiaries ofAmeritecb Corporation. including arnericast™ cable service and

Ameritech Mi.chigan's regulated telecommunication services. Except for the period June 9·30.

1997, Ameritech Michigan accepted AmeriCheGks issued by New Media as payment for telephone

bills at its Customer Payment Processing Center in Saginaw.

The complaint (which does not name New Media as a respondent) alleges that Ameritech

Michigan violated Section 305(3) of tho Michigan Telecommunications Act, MeL 484.2305(3);

MSA 22. 1469{30S)(3). by providing basic local exchange service in combination with unregulated

cable service at a price that. does not exceed their total service long run incremental costs

(TSLRlC). The complaint requested that the Commission (1) order Ameritech Michigan and its

affiliates to tenninate the AmeriChecks promotion and to cease and desist from violations of

Section 305(3), (2) impose a tine under Section 601 of the Michiga."1 TelecommWlications Act,

MeL 484.2601; MSA 22.1469(601), and (3) award the MCTA its costs and attorney fees for

bringing the complaint.
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At a prthearing conforence on June 9. 1997, Administrative Law Judge James N. Rigas (ALJ)

granted leave to intervene to Attorney General Frank J. Kelley (Attorney General). The Commis

sion Staff (Staff) also participated.2 The ALI conducted evidentiary hearings on September 22-24,

1997. Thereafter. the parties filed briefs and reply briefs.

On November 12. 1997, the ALJ issued a Proposal for Decision (PFD). in which he found

Atneriteeh Michigan in violation ofSectlon 30S(3) as a result ofthe AmeriChecks marketing

program.) He recommended that the Commission order Ameritech Michigan to cease and desist

from further violations and award the MeTA its costs. including attorney fees. However, he

reconunended that no fine be imposed.

On November 19, 1997, Ameritech Michigan and the MeTA filed exceptions. On November

26. 1997, Ameritech Michigan, the MeTA, the Attorney General. and the Staff filed replies to

exceptions,

2During the June 9, 1997 hearing, the AU denied the MeTA's motion for inunediate issuance
ofan order requiring Ameritecb Michigan to cease and desist from violating Section 305(3). TT. 71
77. (The MCTA tiled the motion along with the complaint.) On June 12, 1997, the MCTA filed an
application for leave to appeal the denial of immediate relief. Because taday's order resolves the
complaint on its merits, the MeTA's application is denied as moot.

3The ALI also recommended dismissal of two additional counts stated in the complaint: (1) that
Ameritech Michigan violated Section 308(1) of the Michigan Telecommunications Act, MeL
484.2308(1); MSA 22.1469(308)(1). by subsidizing New Media's unregulated cable service 2l"ld (2)
that the Commission should conunence an investigation to detennine whether Ameritech Michigan
or its affiliates violated the Michigan Consumer Protection Act, MeL 445.901 et seq.; MSA
19.418(1), by ma.king misrepresentations regarding the leaality of using AmeriChecks to pay for
regulated telephone services. With respect to the two counts, the ALJ found. respectively I that
(1) there was no showing of cross-subsidization and (2) there was not an adequate basis to
commence an investigation of possible consumer protection infractions. PFD at 19·20. No
exceptions were taken to the ALJ 1 s recommendation to dismiss the two counts. which the
Commission adopts.
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In its exceptions. Ameritech Michigan argues that the AmeriChecks promotion does not

provide a factual basis for finding it in violation of Section 305(3). which states:

Until a provider has complied with section 304a,I"1 the provider of a ra.te regulated
service ShallllOt provide that: service in combination with an unregulated service in
section 401 [51 ••. at a price that does not exceed the total service long run incremen
tal cost of each service.

MeL 484.230S(3}; MSA 22.1469(305)(3). Ameritech Michigan makes three arguments based on

the requirements or elements of Section 305(3), each ofwbich, if well taken, would relieve

Ameritech Michigan from a finding of being in violation of the statute.

FiTSt~ Ameritech Michigan relies on Section 305(3)'s prefatory phrase: "(u]nless a provider

has complied with section 304a." Ameritech Michigan contends that it hag complied with the

restructuring provisions ofSection J04a with respect to its residential basic local exchange rates

and that this compliance means that the restrictions in Section 305(3) are entirely irrelevant to its

conduct. In this regard, Section 304a provides in part:

(1) Upon filing with and the approval of the cQmmission~ a basic local exchange
provider shall restructure its rates for basic local exchange, toll. and access servioes
to ensure that the rates are not less than the total service long run incremental cost
ofproviding each service.

(2) The provider may determine when each rate is restructured and may phase in
the rate restructuring until January 1.2000. After January 1.2000, the provider's
rates for basic local exchange, toll, and access services shall not be less than the
total service long run incremental cost for each service.

MeL 484.2304a~MSA 22. 1469(304a).

"MeL 484.2304a; MSA 22.1469(304a). which sets forth the requirements for restructuring basic
local exch.ange, toll, and access Tates.

3MCL 484.2401; MSA 22.1469(401). which states that Commission authority does not extend
to unre&Ulated services, including cable service, "[e]xcept as othervvise prOVided by law OT
preempted by federal law."
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Ameritech Michigan's current residential basic local exchange rates have been in effect since

June 10,1996. To substantiate its claim that those rates meet the statutory requirement of not

being less than TSLRlC, Ameritech Michigan refers to the cost studies that it filed on January 21,

1997, at the onset of ease No. U-11280, After the Commission issued the July 14, 1997 order in

Case No. U~11280 requiring certain modifications to the studies, Ameritech Michigan renled

modified stu.dies on July 24,1997. Ameritech Michigan claims that the modified studies

demonstrate that all of its residential local exchange rates (as well as its business local exchange

rates, except for Centrex in Access Area A) are now equal to Of more than their TSLRICs.

Ameritech Michigan notified the Staff in a letter dated August 20, 1997 that the rate rest'fuclwing

was complete. Ameritech Michigan reasons that because neither its rates nor its costs have

changed throughout the period covered by the complaint, its rates have met the TSLRlC standard

over the course of this period.

Ameritech Michigan objects to the ALI's interpretation of Section 304a, which requires

Commission approval before rate restructuring can be deemed complete. According to Ameriteeh

Michigan. Section 304a(1) only requires Commission approval when the provider seeks to change

its rates pursuant to a restructuring, and then only when the Commission chooses not to allow rate

changes to become effective through inaction under Section 304a(5). Ameritech Michigan reasons

that a Commission order is not a prerequisite to restructuring when, as in this case, rates do not

actually change. Ameritech Michigan points to Section 304a(2), which states that "[t]he provider

may detennine when each rate is restructured."

Ameritcch Michigan also challenges the ALl's statement that compliance with Section 304a

requires that all of the provider's basic local exchange., toll, and access rates cover their TSLRlCs.
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Ameriteeh Michigan argues that~ ifthe AU had applied only the words that actually appear in

Section 305(3), he would have understood the statute to encompass only the rates that fann the

basis for an alleged violation of the statute. In this case. Arneritech Michigan continues, the only

rates placed ir. issue by the complaint are those fOT residential local eXchange services, which have

already been restructured to comply with the TSLRlC standard.

1n response, the MeTA, the Attorney General, and the Staffargue that Section 304a(1)

unequivocally requires a provider to apply for and obtain Commission approval of its rate

restructuring. They suggest that Ameriteeh Michigan's view, that a provider may comply with

Section 304a by issuing a self~5eIVing declaration ofrestructurini, would enable it to circumvent

the statute's procedural safeguards. In this regard, the MCTA notos, Ameritech Michigan's own

declaration of restructuring (in its August 20, 1997 letter) indicates that the restructuring is only

partially complete, given that some basic local exchange, toll, and access rates do not yet meet the

TSLRlC standard. The MeTA also notes that Ameritech Michigan's declaration is contingent in

nature and will not become final until further proceedings in Ca.se No, U-11280 pursuant to the

Commission's September 30,1997 order granting rehearing come to a conclusion.6 In any event,

the MeTA maintains, Ameritech Michigan~s claim ofcompliance with Section 304a continues to

be premature so long as the Commission has not issued an order approving a restructuring.

According to the MeTA, a Commission order addressing restructuring is not likely to be issued

until the cost studies pending in Case No. U-11280 have been resolved with finality.

The record in this case shows that the New Media promotion, which promised that customers

could use AmeriChecks to pay for their home phone bills, was announced as early as May 4, 1997.

6The MCTA also claims that, according to one of Ameriteeh Michigan's confidential discovery
responses, its cWTent Call Plan 50 t"'dtes for Access Area B do not cover their TSLRlCs.
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Ex. C-2. The record also shows that Ameriteeh Michigan began to accept AmeriChccks as

payment for regulated telecommunication services from May 31 to June 9, 1997, an~ after a sel f-

imposed moratorium on the practice. from July 1. 1997 forward. Tr.305·10. It is not clear on the

record how long thereafter the practice remained in effect. given that Ameritech Michigan was

unable to provide infonnation on how AmeriChecks were applied to customers' bills after Jlily 1,

1997. Tr. 308. However, it is apparent that Ameritech Michigan's practice of accepting

AmeriChecks as payment for regulated services was in effect during parts ofMay, June, and July

of 1997.

On the other hand~ the cost studies that Ameritech Michigan relies upon to support a finding of

compliance with Section 304a were not filed in their modified. fonn until July 241 1997. ten days

after the Commission's order approving a methodology in Case No, U·11280 (and prior to the

September 30, 1997 order granting rehearing). Thus, the record in this case establishes that

Ameritech Michigan could not have been in compliance with Section 304a during periods in May.

June. and July of 1997 when the New Media promotion was already undelWay and AmeriChecks

were being accepted in payment of regulated services. Although Ameritech Michigan appears to

sugge&t that its rates were in compliance with Section 304a at some point prior to May 1997.

perhaps as early as the initial cost studies in Case No. U-11280 (filed in January 1997), it does not

explain how restructuring could become effective on a retroactive basis. Moreover, the Commis-

sion does not find any support for the proposition that an order approving a cost study methodol-

ogy (as did the July 14, 1997 order in Case No. U-11280) would have retroactive consequences

under the Michigan Telecommunications Act.
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In light of these findings, it is not necessary to determine on this record if or when Ameritech

Michigan achieved compliance with Section 304a. It is evident from the record that the promo-

tional practices alleged to violate Section 305(3) occUlTed at times when restructuring was not in

effect. Moreover, this record focuses on a relatively narrow issue of an alleged violation of

Section 305(3) through a marketing program launched by an affiliate of Ameritech Michigan and

thus does not provide a suitable basis for determining whether Ameritech Michigan is now in

compliance with its restructuring obligations, either in full or in part, or on a final or contingent

basis.

Ameriteeh Michigan's second challenge to a showing ofa Section 305(3) violation focuses on

the prohibition against providing a regulated service "in combination with an unregulated service,"

According to Ameriteeh Michigan, it and New Media are not the same corporate entity, so that no

one company was in a position to combine a regulated telecommunication service and an

unregulated cable service. as would be required to show a violation of the statu.te. Ameritech

Michigan emphasizes that it and New Media are separate subsidiaries of Ameritech Corporation

and are engaged in separale lines of business. Ameritech Michigan says that the AmeriChecks

promotion belonged entirely to New Media and that Ameritech Michigan did not have any control

or other role in connection with cable service.

Ameritech Michigan further contends that there was not a combined package of

teleconununication and cable services being offered to the public. Ameritech Michigan argues that

New Media gave AmeriChecks to its cable customers as an inducement to take cable service alone,

that New Media's cable customers are not necessarily Ameritech Michigan's customers for

telephone service, and that the New Media customers are pennitted to apply the AmeriChecks to a
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variety of regulated and unregulated services. Ameritech Michigan maintains that there is not

enough ofa connection between its telecommunication seIVices and New Media's cable service to

find a violation ofSection 305(3), particularly when the promotional practice in question does not

adversely affect the public and instead enhances competition in the cahle television market.

Arneritech Michigan claims that the ALJ's finding to the contrary is tantamO\Dlt to invoking

the doctrine ofpiercing the corporate veil, which is inappropriate in the absence of a showing ofa

fraud, sham, or abuse of the corporate form. Ameritech Michigan also objects to the ALI's

reliance on Section 217(2) of the Business Corporation Act, MeL 450.1217(2);

MSA 21.200(217)(2), to reach the conclusion that Ameritech Michigan's and New Media's shared

use of the asswned name 4<Ameritechn demonstrates that they were "participating together in a

partnership or joint venture.''1 According to Ameritech Michigan. Section 217(2) does not

preclude two corporations, each with distinct corporate names, from sharing an assumed name.

In reply. the MCTA argues that Ameriteeh Michigan and New ~edia together, doing business

under the "Amcritech" name, tU'C essentially holding themselves out to the public as One entity.

The MeTA says that the two companies offer both basic local exchange and cable service in 13

municipalities within the Detroit area. The MeTApoints out that Ameritech Michigan and New

Media, as subliidiaries of Ameritech Corporation, both use corporate services provided by the
,

parent company, particularly corporate treasury functions. The MetA claims that Ameritech

Michigan also uses AmeriChecks in its own promotions, that Amenteeh Michigan provides

'Section 217(2) provides in part: "The same name may be assumed by 2 or more corporations
... in the case of corporations and other enterprises participating together in a partnership or joint
venture."
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engineering, human resource. and other services to New Media under various agreements. and that

Ameriteeb Michigan shal"e& its vehicles and other equipment with New Media.

The MetA adds that New Media's promotional materials blur any distinction between its

americ.ut™ cable service and other services provided by Amcritech Michigan and other Amen-

tech subsidiaries. The MeTA observes that those materials make the representation that the

AmeriChecks are a valid means ofpaying for any of the Ameritec:h services. The MCTA argues

that Ameritech Michigan violated Section 305(3) by accepting AmeriChecks as payment for

regulated telecommunication services and tha.t it could have, but did not, put an end to the

violations by either tennina.ting the promotion or refusing to accept AmeriCbeoks.

The MCTA suggests that Ameritech Michigan's reliance on an affiliate with the same

assumed name to disavow responsibility fOT the AmeriChecks promotion is simply a device to

citcwnvent Section 305(3). The MeTA claims that Section 217(2) of the Business Corporation

Act requires two corporations that a.gree to do business under the same assumed name to stand in

relationship to each other as partners or j oint venturers.' The MeTA and the Staff' also argue that,

although Section 305(3) does not require a showing ofa piercing of the corporate veil, the facts of

this case would present an appropriate instance for applying that doctrine.

The AU fOWld that Ameriteeh Michigan did provide regulated services "in combination with"

unregulated cable services. PFD at 16-17. The Commission is persuaded that the ALJ's finding is

supported by the record. Ameritech Michigan and New Media bolli share in the benefit of the

"Ameritech" brand name as a means of marketing their services, hold themselves out to the public

8The MeTA explains that Section 217(2) provides an ex.ception to the general rule stated in
Section 212(1)(b), MeL 450.1212(l)(b); MSA21.200(212)(l)(b), prohibiting two corporations from
using the same name.
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a.s part of the same corporate family, and encourage the perception that they share an identity of

interests. The AmeriChetks promotion used to induce public acceptance ofamericast™ cable

service was also closely tied to the Amcritcch name. By making ArneriChecksavailable to

purchase regulated telecommunication services~ the Amerit(%:h companies drew on the marketing

advantage ofhaving a common identity with the Ameritech brand name.

The americast'fM promotion represented AmeriCheclcs to the public as something that a

customer could use to pay his or her home phone bill. Ameriteeh Michigan made a business

decision to permit the AmeriChecks to be used as payment in this manner (except during part of

JWle 1997). The opportunity for customers to use AmeriChecks as a dis.count or offset against the

tariff rates for regulated services cemented the ties creating a combination of regulated and

unregulated services.

The Commission rcjCGts Ameritech Michigan's argument that Section 305(3) prohibits only a

single company from offering a combination of regulated and unregulated services and does not

apply when two separate, but affiliatedt companies otTer tho8e services. Section 305(3) does not

state that the unregulated services must be offered by the same corporate entity as the provider of

regulated services. In this case, regulated and unregulated services were provided in combination

by two wholly owned subsidiaries that market their services in a coordinated fashion. If Amen-

tech Michigan's interpretation of Section 305(3) had validity, any provider could circumvent the

statutory constraints on joint marketing schemes by using an affiliate.

Ameritech Michigan's third argument focuses on Section 305(3)'s requirement that the

combined selVices be provided "at a price that does not exceed the total service long run incremen-

tal cost of each servic.e:' Ameritech Michigan interprets this phrase to mean that two or more
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combined services cannot be offered at a single price. Ameriteeh Michigan claims that it did not

violate the statutory requirement because there are separate prices for its regulated

telecommunication services and the unregulated cable serVice. Moreover, Amcritech Michigan

adds, the prices of the regulated services always remained at their tariff levels, even when

customers used AmeriCheeks to pay for them. Ameritoch Michigan explains that AmeriChecks

are a source of funds with a stated cash value and are not a discount against a tariff rate. Ameritech

Michigan contends that nothing in Section 305(3) requires services to be paid for with fWlds

originating with the named customer.

Ameritech Michigan also objects to the ALI's finding that providing cable service for free

during the first month (another aspect ofthe americast™ promotion) violated Section 305(3) by

reducing the price for the cable service to less than its TSLRlC. Ameritech Michigan explains that

the free month promotion only affected cable customers committing to at least one year of

americastnt service. Ameritech Michigan says that the TSLRIC standard should therefore be

applied to cable revenues received over the course of the entire yel\l'. In addition, Ameriteeh

Michigan contends, there is no basis in the Michigan Telecommunications Act for the Commission

to conduct TSLRlC reviews ofrates chaJged by an unregulated cable company.

Finally, Ameriteeh Michigan contends that it was improper for the AU to find a violation of

Section 305(3) without requiring any showing of actual cross-subsidies or con1petitive hann.

The MeTA, the Attorney General, and the Staffrespond that Ameritech Michigan misinter-

prets Section 305(3) by reading into it the requirement that a single price be offered for multiple

services. The MeTA says that applying the TSLRlC standard necessarily requires a comparison

ofeach service's individual rate with its associated cost. The MeTA also argues that Amerite<:h
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Michigan's interpretation would enable it to circumvent Section 305(3) by simply quoting the

price for two combined services as two prices that together equal the combined price.
~

The MCTA contends that if a customer uses a $10 AmeriCheck to reduce his or her monthly

tariff charge for local exchange selVice. the resulting rate will necessarily fall below its TSLRlC.

The MCTA substantiates this contention by comparing the residential rates in the 13 Detroit area

municipalities served by both Ameritech Michigan and New Media with their TSLRICs, as

reported by Ameritech Michigan in confidential Exhibit C-S3. The MeTA further observes that a

Staff-conducted audit revealed instances in which AmeriChecks did in fact reduce charges for

local exchanae servicl.' below TSLRlC.

The MeTA argues that Ameriteeh Michigan also violated Section 305(3) when cable service

was provided for one month free to its customers. The MeTA says that. regardless of how tho

TSLRIC of cable service is computed. it would necessarily be more than zero.

The MeTA argues that a violation ofSection 305(3) does not require a showing ofactual

competitive harm. Nevertheless, the MeTA continues~ the recordmakes clear that the markeHng

program used to promote cable service adversely affected the MeTA cable companies.

The Commission agrees with the ALJ that the statutory reference to providing a regulated

service in combination with an unregulated service "at a price that does not exceed the total servlce

long nul incremental cost of each service" means that the price applicable to each service must be

compared to its TSLRIC. PFD at 17. As argued by the McrA, that interpretation best effectuates

the words of the statute. Ameritech Michigan's reading requirlng a single price for multiple

servic::es would be meaningless, given that a provider could easily circumvent it by manipulating

its price structure. It would also defeat the purpose of Section 305(3)~ which is to prevent
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providers from offering combinations of services at prices tha~ do not bear an appropriate

relationship to their costs.

Contrary to Ameritech Michigan's claim that AmeriChecks did not serve as rate disrounts or

otherwise alter the tariff charges for regulated services, the AmeriChecks were not cash equiva-

lents in the hands of the customers. The AmeriChecks were payable to the order of Amcritech and

preswnably could not be exchanged for cash by the customers, ~ Ex. R~38,

The Commission furtber finds that the MeTA and the Staff h.ave proven that the AmeriChecks

can be. and in fact have been. used to redu.ce the rates pa.id for regulated telecommunication

services below their TSLRICs, The record shows that if the tariff rates for Call Plan 50 and Call

Plan 400 in Access Areas A and B are redu.ced by $10 for one AmeriCheck, the resulting ch.arges

would be less than the TSLRICs of those services.

Although Ameritech Michigan has contended that there bas been no showing of actual

competitive harm, the Commission is not persuaded by this argument. Each element of a statutory

violation. as defined in Section 305(3), has been satisfied. The Commission concludes that

violations of Section 305(3) have been proven on this record.

In its exceptions, Ameritech Michigan argues that the ALl erred in recommending that the

MeTA be awarded its costs and attorney fees for bringing this complaint. Ameritech Michigan

contends that the remedies provided in Section 601, MeL 484.2601; MSA 22. I469{601), are

pennissible only u.pon a showing that the violation resulted in an "economic loss," which

Ameritech Michigan claims the MeTA failed to show. Ameritech Michigan adds that there i~ no

causation between its conduct and the MeTNs litigation expenditures, which were entirely within

the MeTA's control. Although Ameritech Michigan ackl,owledges that the Conunission has
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awarded costs and attorney fees in other cases, it argues that the general rule in Michigan pennits

attorney fees to be awarded only when a statute provides specific authority to do so. Ameritech

Michigan contends that Section 601 does not grant this type of authority.

In reply, the MeTA argues that the September 30, 1997 order in Case No. U·11229 supports

an award ofcosts and attorney fees as a means of making whole those persons incurring a.n

economic loss, which includes the expenditure of attorney fees.

The Commission finds that Ameritech Michigan should reimburse the MeTA for its reason-

able expenses, including attorney fees, that it incuaed in bringing the complaint. As argued by the

MCTA, this determination finds support in the September 30, 1997 order in Case No. U-11229. in

which the Commission held that the City of Southfield was entitled to similar relief as a means of

making the complainant whole for the economic losses it incurred in bringing a meritorious

complaint against Ameritech Michigan for inadequate 9·1·1 service. The Commission finds that it

would be inappropriate to force the MCTA to bear the financial burden of litigation that became

necessary to redress Ameritech Michigan's violation of Section 305(3).

In its exceptions) the MeTA argues that the ALI erred in declining to reconunend the

imposition of a fine against Amentech Michigan. The MCTA says that the conduct giving ri se to

the violations was willful and the violations were intentional on Ameritech Michiga.n's part. The

MeTA states that the weak arguments that Ameriteeh Michigan's attorneys used in IlJl attempt to

justify its misconduct fail to mitigate its wrongdoing. The MeTA also accuses Ameritech

Michigan of using dilatory tactics to frustrate an immediate remedy for the MeTA on its com-

plaint. Given Ameritech Michigan's past record of violations in marketing services jointly, the

Page 15
U-11412



MeTA proposes that the Commission assess a maximum fine under Section 601 ofS40.000 per

day.

In response, Ameriteeh Michigan argues that imposing a fine under Section 60 I is discretion·

at]' on the Commission's part md is inappropriate in light of the MeTA's failure to show why a

tine would be appropriate to "make whole ratepayers and other persons who have sutTered an

economic loss." Ameritech Michigan says that Section 305(3) is ambiguous at best and that it had

no actual notice or knowledge that its conduct would violate Section 305(3). Ameritech Michigan

insists that it has the right to defend itself in complaint proceedings and should not be penalized for

d()ing so. Ameriteeh Michigan as&erts that the fact situation giving rise to the complaint was

unique and affords no basis fOt escalating a pena.lty as a subsequent offense under Section 601.

The Commission adopts the ALI's recommendation not to impose a fine under the circum-

stances shown in the record. As found by the ALJ, Ameritech Michigan's conduct did not appear

to exhibit a willful disregard of the Michigan Telecommunications Act, and the rationale it

advanced for its conduct had same (albeit a misplaced) basi, in its interpretation of the act,9 The

ALI also found. based on the record, that the actual instances in which Ameritech Michigan

applied AnteriChecks against charges far regulated services were relatively few in relation to the

large numbet ofpayrnents processed by Ameritech Michigan. PFD at 20. The Commission is

unaware of any analogous situation arising under the CUITent version ofSection 305(3) that would

have served as a source of guidance in conducting a marketing program to promote cable service.

9Attempting to rationalize illegal conduct by asserting legal arguments does not relieve a party
frorn responsibility for violating the Michigan Telecommunications Act. A..s stated in tho March 10;
1995 order in Case No. V-I 0665 at 11-12: "[T]he Commission furt.'let rejects Ameritech Michigan' s
argument that, because it sought the advice of legal coWlSel and the law is ambiguous, the company
should be exonerated from any sanctions for its violation of Act 179."
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The Commission FINDS that:

a. Jurisdiction is pursuant to 1991 PA 179, lUi amended by 1995 PA 216. MeL 484.2101

et seq. ~ MSA 22.l469(101) et seq.; 1969 ?A 306. as amendedt MeL 24.201 et seq.;

MSA 3.560(101) et seq.; and the Commission's Rules ofPractice and Proc~llJ'e, as amended.

1992 MeS. R 460.17101 et seq.

b. The A.meriChecks promotion violated Section 305(3) of the Michigan Telecommunications

Act.

c. .Ameritecb Michigan should be ordered to cease and desist from further violations.

d. Ameritech Michigan should pay the reasonable expenses and attomey fees incUITed by the

MeTA to bring this complaint.

e. The application for leave to appeal filed by the MCTA on June 12, 1997 should be

dismissed.

THEREFORE. IT IS ORDERED that:

A. Ameritech Michigan shall cease and desist from finther violations of the Michigan

Telecommunications Act.

B. Ameritech Michigan shall pay the reasonable expenses, in.cluding attomey fees, incurred

by The Michigan Cable Telecommunications Association and other complainants in connection

with this case,

c. The application for leave to appeal filed by The Michigan Cable Telecommunications

Association on June 12, 1997 is dismissed.

The Commission reserves jurisdiction and may issue further orders as necessary,
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Any party desiring to appeal this order must do so in the appropriate court within 30 days

after issuance and notice of this order, pursuant to MeL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

L~I John Qr Strand
Chairman

(SEAL)

lsi John C. Shea
Conunissioner, concurring in part and
dissenting in part in a separate opinion.

lsi David A. SYanda
Conunissioner

By its action of December 19, 1997.

lsI pQrath): Wideman
Its Executive Secretary

Page 19
0-11412



Any party desiring to appeal this order must do so in the appropriate court within 30 days after

issuance and notice of this order, pursuant to MeL 46226; MSA 22.45.

MICHlGAN PUBLIC SERVICE COMMISSION

Chainnan

Commissioner I concurring in part and
dissenting in part in a separate opinion.

, Commissioner

By its action ofDecember 19. 1997.

Its Executive Secretary
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In the matter of the complaint of
THE MICHIGAN CABLE TELECOMMVNI
CATIONS ASSOCIATION et 81. against
AMElUTECH MICHIGAN.

SUiSQSted Mjnute:

)
)
)
)
)

Case No. U-11412

"Adopt and issue order dated December 19. 1997 finding Ameritech
Michigan to be in violation ofScction 305(3) of the Michigan
Telecommunications Act and granting relief on a complaint brought by
The Michigan Cable Telecommunications Association. as set forth in the
order,"



STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the complaint of
)

THE MICBIGAN CABLE TELECOMMUNI
)

CAnONS ASSOCIATION et at against
) Case No. U-1l412

AMERlTECH MlCWGAN.
)

)

DISSENTING AND CONCUlUUNG OPINION
OF COMMISSIONf,R JOHN C. SBEA

(Submitted on December 19, 1997 concerning order issued on same date.)

I view the award ofattorney fees as a penalty as that tenn is used in Section 601 ofthe
Michigan Telecommunications Act, MeL 484.2601; MSA 22.1469(601), that sho'uld be used
sparingly. Since no showing of economic loss has been made by MeTA in this ma.tter, 1would
limit the remedy to MeTA to an order to (',ease and desist as set forth in the accompanying order.

In all other aspects, I concur in the accompanying order.

John C. Shea. Commissioner
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